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PuBLI C SERVI CE CowANY OF NEw HAMPSHI RE

Qualifying Facility Certification/Net Versus G oss
Billing

Order Carifying Applicability of Recent Federal Energy
Regul at ory Conmi ssion Rulings to
New Hanpshire Rate Orders

ORDER NO 23 261

July 26, 1999

On Cctober 27, 1993, the New Hanpshire Public Uilities
Commi ssion (Comm ssion) issued Order No. 21,003 which required
Publ i c Service Conpany of New Hanpshire (PSNH) to bill 59
Qualifying Facilities (QF) on a net rather than a gross sales
basis and to devel op a schedule within 90 days of the date of the
Order to inplenent the new billing procedure. The Conmm ssion
based its ruling on the decision of the Federal Energy Regul atory

Commi ssion (FERC) in Re Turners Falls Limted Partnership, 124

PUR 4th 377 (1991), interpreting the Public Utility Regulatory
Policy act of 1978 (PURPA), and the Energy Policy Act of 1992
( EPAct ) .

On Novenber 29, 1993, the Granite State Hydropower
Associ ation (Association) filed an enmergency notion with the FERC

requesting clarification of the Turners Falls decision and

certain proposed rules relative to net versus gross sal es and
status as a Q. The Association also requested that this

Commi ssion defer inplenentation of Order No. 21,003 until the
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FERC had had an opportunity to address the Association’ s notion.

By Order No. 21,066 (Decenber 15, 1993) the Comm ssion
granted the Association’ s request and stayed any actions by the
Comm ssion or PSNH regardi ng gross versus net billing by QFs
pending a ruling by the FERC on the Association’s notion.

On February 11, 1998, the FERC i ssued an order hol ding,
in pertinent part, that QF s that had received purchase power
agreenents prior to June 25, 1991, the date of the FERC s

decision in Turners Falls, were entitled to gross bill the

purchasing utility to the extent the purchase power agreenent so
provi ded. The FERC further found that any QFs that had received
their purchase power agreenents subsequent to June 25, 1991 that
had or were engaged in gross billing would |ose their QF status

absent certain filings with the FERC. See, Connecticut Valley

El ectric Co., Inc. v. Weel abrator d arenont Conpany, L.P., 82

FERC 161, 116 (1998); See also, Re Connecticut Valley Electric

Co.. Inc. v. \Weel abrator d arenont Conpany. L.P.., 83 FERC

161, 136 (1998) (Order on rehearing).
On May 14, 1998 the Association requested clarification
fromthis Conm ssion regarding the applicability of the FERC s

rulings in the Connecticut Valley decisions to Conm ssion issued

“rate orders”, as opposed to the “contract” at issue in

Connecticut Valley, in light of the FERCs limted reference to

“contracts” and “purchase power agreenents” in its decisions.

The Association al so requested a declaratory order from
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the FERC, finding that the Connecticut Valley decisions applied

to New Hanpshire “rate orders” and certain hydroelectric rate
orders that were renegotiated as contracts pursuant to the so-
call ed Rate Agreenent with Northeast UWilities. The FERC found
t hat because the rate orders that resulted in the renegoti ated
contracts for the facilities named in the FERC petition were

obtained prior to Turners Falls, and were renegotiated at the

request of the State, they were also grand-fathered. Thus, for

t he purposes of the FERC s ruling in Connecticut Valley, “rate

orders” were indistinguishable from®“contracts”. Re Ganite

State Hydropower Association, et. al, 84 FERC 4961, 310 (1998).

We have reviewed the FERC s deci sions, and have
concl uded that for the purposes of these decisions there is no
distinction between “rate orders” and “contracts” or “purchase
power agreenents”. As there was no need to make such a
di stinction, the FERC nmade none. Thus, we have concl uded t hat

the FERC s holdings in its Connecticut Valley decisions regarding

net versus gross netering of sales by QFs to utilities, applies

equally to rate orders or contracts.

We note that this conclusion is based on our reading of
the FERC s decision in this particular case and in no way should
be read to inply that this Conm ssion or the FERC consi der

contracts and rate orders to be synonynous for all purposes as
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the i ssue was not before the FERC and there was, therefore, no
need to make such a distinction.
Based upon the foregoing, it is hereby
ORDERED, that based on the Federal Energy Regul atory

Commi ssion’s rulings in Connecticut Valley Electric Co., Inc. V.

Wheel abrator d arenont Conpany, L.P., 82 FERC 161, 116 (1998); Re

Connecticut Valley Electric Co., Inc. v. \Weel abrator d arenont

Conpany, L.P.., 83 FERC 161,136 (1998); and Re G anite State

Hydr opower Association, et. al, 84 FERC 961,310 (1998) Order No.

21,003 (Cctober 27, 1993) is VACATED and the docket is cl osed.
By order of the Public Uilities Conmm ssion of New

Hanpshire this twenty-sixth day of July, 1999.

Dougl as L. Patch Susan S. Gei ger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Claire D. DG cco
Assi stant Secretary



